






























































































































































































































































I conclude that the operator displayed a serious lack of reasonable care in this instance. 
Accordingly, I conclude that the violation of section 75.380(e) resulted from the company's 
unwarrantable failure. 

Civil Penalty Assessment 

The Secretary has proposed penalties of$1,000.00 each for Citation No. 4366608 and 
·Order No. 4366609. However, it is the judge's independent responsibility to determine the 

appropriate amount of penalty in accordance with the six penalty criteria set out in section 11 O(i) 
oftheAct. Sel/ersburgStoneCo. v. FMSHRC, 736F:2d 1147,1151 (71hCir. 1984); Wallace 
Brothers, Inc., 18 FMSHRC 481,483-84 (April1996). 

In cormection with the penalty criteria, the parties stipulated that the Pollyanna l"Jo. 8 
mine produced 1,875 tons of coal in 1996 and that the company demonstrated good faith in 
abating the violations. (Tr. 14-15.) No evidence was offered as to the company's history of prior 
violations. Since the Secretary has the burden of presenting this evidence, I find that the 
company's history of prior violations is not an aggravating factor in this case. No evidence was 
presented on the effect of the penalties on the operator's ability to remain in business. Since the 
operator has the burden on this issue, I find that the penalties will not adversely affect the . 
operator's ability to remain in business. For both of the contested violations, I find the operator's 
negligence to have been "high" and the gravity of the violations to be serious. 

Taking all of these factors into consideration, I find the penalties proposed by the 
Secretary to be appropriate.5 The penalty for each order or citation is as follows: 

Order/Citation No. 
4366582 
4366589 
4366593 . 
4366610 
4366611 

Docket No. CENT 97-69 

Proposed Penalty 
$ 81.00 
$ 136.00 
$ 50.00 
$ 81.00 
$ 157.00 

Totals $ 505.00 

Assessed Penalty 
$ 64.80 
$ 108.80 
$ 40.00 
$ 64.80 
$ 125.60 
$ 404.00 

5 Attached to the Secretary's brief as Exhibit A is a copy of a Decision Approving 
Settlement issued by Judge Bulluck on January 30, 1998. The decision deals with numerous 
cases involving Georges Colliers Inc. (lead Docket No. CENT 97-74). The no 
reference to the exhibit. I do not know why it is attached, but I have not considered it in deciding 
the cases before me or arriving at penalties. 
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4366594 
4366595 
4366596 
4366598 
4366599 
4366600 

4366277 
4366280 
4366591 
4366592 
4366608 
4366609 

Totals 

Docket No. CENT 97-90 

$ 128.00 
$ 210.00 
$ 50.00 
$ 50.00 
$ 81.00 
$ 75.00 
$ 594.00 

Docket No. CENT 97-112 

Totals 

$ 700.00 
$ 700.00 
$ 700.00 
$ 700.00 
$1,000.00 
$1.000.00 
$4,800.00 

ORDER 

$ 102.40 
$ 168.00 
$ 40.00 
$ 40.00 
$ 64.80 
$ 60.00 
$ 475.20 

$ 630.00 
$ 630.00 
$ 630.00 
$ 630.00 
$1 ,000.00 
$1.000.00 
$4,520.00 

Accordingly, Order No. 436607 in Docket No. CENT 97-26-R is AFFIRMED; Citation 
Nos. 4366582, 4366589,4366593,4366610 and 4366611 in Docket Nos. CENT 97-29-R, CENT 
97-30-R, CENT 97-33-R and CENT 97-69 are AFFIRMED; Order No. 436659 5 and Citation 
Nos. 4366594, 4366596, 4366598, 4366599 and 4366600 in Docket Nos. CENT 97-34-R, CENT 
97-35-R, CENT 97-36-R, CENT 97-38-R and CENT 97-90 are AFFIRMED; Citation No. 
4366608 in Docket Nos. CENT 97-27-R and CENT 97-112 is MODIFIED to allege a violation 
of section 75.310(a)(5), instead of section 75.310(d), and is AFFIRMED as modified; and Order 
Nos. 4366277,4366280, 4366591 , 4366592 and 4366609 in Docket Nos. CENT 97-28-R, 
CENT 97-31-R, CENT 97-32-R and CENT 97-112 are AFFIRMED. 

Georges Colliers Inc. is ORDERED TO PAY civil penalties of $5,399.20 within 30 days 
of the date of this decision. On receipt of payment, these cases are DISMISSED. 

d.~JU,~-
T. Todd Hod;~ 
Administrative Law Judge 
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Distribution: 

Elizabeth Maxine Christian, Esq., P .O. Box 720528, Oklahoma City, OK 73172-0528 
(Certified Mail) 

Madeleine T. Le, Esq., Office of the Solicitor, U.S. Department of Labor, 525 South Griffin 
Street, Suite 501, Dallas, TX 75202 (Certified Mail) 

/fb 
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ADMINISTRATIVE LAW JUDGE ORDERS 





FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
2 SKYLINE, Suite 1000 
5203 LEESBURG PIKE 

FALLS CHURCH, VIRGINIA 22041 

SECRETARY OF LABOR, 
MiNE SAFETY AND HEALTH 
ADMINISTRATION (MSHA), 

Petitioner 
v. 

GLOBAL STONE PENROC, INC., 
Respondent 

March 4, 1998 

CIVlL PENALTY PROCEEDING 

Docket No. PENN 98-14-M 
A. C. No. 36-00184-05525 

Penroc 

ORDER DENYING MOTION FOR SUMMARY DECISION 

On February 17, 1998, Global Stone Penroc Inc., (Global) filed a motion for summary 
decision pursuant to Commission Rule 67, 29 C.F.R. Section 2700.67. Under Commission Rule 
67(b), a motion for summary decision shall be granted only if the entire record, including the 
pleadings, depositions, answers to interrogatories, admissions, and affidavits shows: (1) that 
there is no genuine issue as to any material fact; and (2) that the moving party is entitled to 
summary decision as a matter oflaw. Global's motion addresses each of the six citations 
contested in the instant case. 

Citations No. 4434034 and 4434035 

In exarn.fuing the r.espective documentation of the parties, it is obvious from the 
conflicting statements that there remain genuine issues as to material facts, i.e., whether the cited 
pumps were, as a factual matter, grounded or provided with equivalent protection within the 
meaning of the cited standard, 30 C.F.R. Section 56.12025. Accordingly, the motion for 
summary decision with respect to the instant citations must be denied. 

Citations No. 4434002 and 4434004 

Global argues that these citations should also be vacated as duplicative of the preceding 
citations. Global notes that both Citations No. 4434002 and 4434035 concern the grounding of a 
single piece of equipment, i.e., Global's 75 horsepower consolidated pit sump pump and that 
Citations No. 4434004 and 4434034 concern the grounding of another single piece of equipment 
i.e., Global's 200 horsepower consolidated pit sump pump. 

The standard at 30 C.F.R. Section 56.12025 charged in Citations No. 4434035 and 
4434034 provides in relevant part that "all metarenclosing or encasing electrical circuits shall be 
grounded or provided with equivalent protection ... " The standard at 30 C.F.R. Section 
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56.12030 charged in Citations No. 4434002 and 4434004 provides that "when a potentially 
dangerous condition is found it shall be corrected before equipment or wiring is energized." 
The Secretary argues that Global violated the cited standards in two ways, i.e., that it violated the 
standard at 30 C.F.R. Section 56.12025 by omission, in failing to ensure that the pumps were 
grounded and that it violated 30 C.F.R. Section 56.12030 by commission, in allowing the pumps 
to be energized with a potentially hazardous condition, the ground fault hazard. 

The facts of this case are not unlike those in Southern Ohio Coal Co., 4 FMSHRC 1459 
(August 1 982) wherein the Commission held that violations which arise out of a single series of 
events may under certain circumstances constitute separate and distinct violations. In that case, 
the operator was cited for failure to remove temporary roof supports by remote methods and by 
then allowing miners to work under the unsupported roof. The operator argued that the 
violations should merge because the required duties were the same, i.e., that miner~ should not 
work under unsupported roof. In affirming the citations, the Commission held, however, that the 
standards were violated in two ways, by omission in failing to use remote methods, and by 
commission, by allowing the miners to work under unsupported roof. The Commission's 
reasoning in the Southern Ohio is applicable hereto and controlling. The cases cited by Global in 
its brief are distinguishable. Under the circumstances Global is not entitled to a summary 
decision as a matter of law with respect to the citations at issue. 

Citation No. 4076955 

Global notes that the above citation alleges that a "safe means of access was not provided 
to the engine compartment walkway" on a caterpillar front end loader Model 992-C, in violation 
of 30 C.F.R. Section 56.11001, thereby exposing employees to a falling hazard of approximately 
3 Yl feet. The cited standard provides that "safe means of access shall be provided and 
maintained ~o all working places." While acknowledging that one of the manufacturer-installed 
steps to the engine compartment was missing and another may have been damaged at the time 
the citation was issued, Global nevertheless claims that it provided a step ladder as a safe means 
of access. The Secretary notes however and provides a supporting affidavit to demonstrate, that 
conflicting evidence exists concerning the circumstances under which miners might climb or 
otherwise access the engine compartment without the stai.rs or step ladder. In addition, there 
appears to be a factual dispute.as to whether miners had in fact accessed the engine using unsafe 
means such as crawling or climbing. 

Genuine issues clearly remain as to material facts and accordingly, Global is not entitled 
to a summary decision as matter of law. 

Order No. 4076957 

Global notes that the above order alleges that "21 bent steps were observed on the 
stairway" leading to the scalper screen, a "regularly traveled walkway." Global also notes that 
MSHA alleged that the "bent" steps exposed employees to a "significant and substantial" falling 
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hazard and that this constituted an "unwarrantable failure." Iil connection with its motion herein, 
Global submitted photocopies of photographs which it maintains shows that no steps were 
missing and that "bends" in individual steps did not pose a safety hazard. Global also quotes one 
of its employees purportedly stating that he "felt perfectly safe" using the steps. 

In her response, the Secretary notes that the photographs are not verified and do not 
represent the hazard as it existed when cited. She further notes that the photographs do not 
acc~ely represent the condition of the steps at issue. She further notes that the condition was 
recorded by the company in its own examination book as constituting a hazard and was reported 
over a three .. month period without any apparent remedial action. Finally, the Secretary notes that 
Inspector Amati observed the cited stairs and noted that twenty ..one of the steps were 
significantly damaged and created a fall hazard. 

Under the circumstances, there are clearly genuine issues as to material fact concerning 
Order No. 4076957, and Global's motion for swnmary decision must accordingly be DENIED. 

Distribution: 

John M. Strawn; Esq., Office of the Solicitor, U.S. Dept. of Labor, Gateway Bldg., Room 14480, 
3535 Market St., Philadelphia, PA 19104 (Certified Mail) 

Adele L. Abrams, Esq., Patton Boggs, L.L.P., 2550 M Street, N.W., Washington D.C. 20037 
(Certified Mail) 
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